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FINAL 11-22-13

INTERLOCAL AGREEMENT
FOR THE
EXCLUSIVE USE OF THE
SPECIAL PURPOSE FACILITY
AT THE
AIRPORT INDUSTRIAL PARK

This INTERLOCAL AGREEMENT (the “Agreement”) is made and entered into this

day of December, 2013, by and between the PORT OF BELLINGHAM, a municipal
corporation {the “Port"), the CITY OF BELLINGHAM, a Washington City, and WHATCOM
COUNTY, a Washington county. The City of Bellingham and Whatcom County are collectively
referred to herein as the “Users.”

WHEREAS, the Port owns the Special Purpose Facility located in a portion of a building
located at the Airport Industrial Park that is depicted on Exhibit “A" (the “SPF");

WHEREAS, the SPF has previously been used by the federal government as an
emergency operations center for the 2010 Winter Olympics and therefore is configured for use
as an emergency operations center;

WHEREAS, the Users have statutory responsibilities to manage emergency responses
within their respective jurisdictions;

WHEREAS, the Port, City and County partnership reflects the community interest; and

WHEREAS, the Users desire to utilize the SPF as an emergency operations center for
their respective emergency operations; and

WHEREAS, the Port is obligated to ensure that the use of the SPF is consistent with the
Grant Assurances for Airport Sponsors as contained in the Code of Federal Regulations.

NOW THEREFORE, and in consideration of the mutual promises and covenants
contained herein the parties agree as follows:

1. PREMISES: The Port does hereby grant to the Users, jointly and severally, the exclusive
use and possession of that portion of the building comprising the SPF portion of the building and
associated improvements (the “Improvements”) and the underlying real property described as
Lease #25 of the Bellingham International Airport Binding Site Plan described in Exhibit "A"
(the Improvements and the real property are collectively the "Premises"). The Premises consist
of an agreed exclusive use area of approximately 24,854 square feet in the SPF building and
associated exterior spaces designated by Port as depicted on Exhibit "A” {the “Agreed Exclusive
Use Area").

2 TERM: The term of this Agreement (“Term”) shall be for ten (10) years beginning
January 1, 2014 ("Commencement Date"), provided, however, the Users shall have the right to
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terminate this Agreement up to the end of the fourth year of the initial term of this Agreement by
providing not less than six (6) months prior written notice to the Port of the Users intent to
terminate this Agreement.

2.1 If the Users take possession of the Premises before the Commencement Date, it is
understood and agreed that there shall be no Use Payment charged to allow the Users to
prepare the Premises for occupancy, provided, however, the Users shall pay all utiiities and
services and any other costs associated with early possession. This Agreement shall be in full
force and effect should the Users take possession before the Commencement Date.

2.2. Subject to the terms and conditions herein, Users shall have the right to renew this
Agreement for two (2) consecutive ten (10) year periods by giving written notice of such intention
to the Port (or any successor in interest) at least one-hundred twenty (120) days prior to the
expiration of the term of this Agreement or any renewal thereof. The Users shall not be entitled
to renew this Agreement unless the Users are in good standing in regard to the Agreement at
the time of renewal. The terms and conditions of any renewal shall be the same as set forth in
this Agreement, except that the Use Payment (as defined below) shall be renegotiated between
the Port and the Users.

3. USE PAYMENT: The term "Use Payment," as used herein means the annual payment
made by the Users to the Port, which will be made quarterly in advance.

3.1. The Use Payment shall be One Hundred Thirty-Four Thousand Two Hundred
Eleven and 60/100 Dollars ($134,211.60).

3.2. The Use Payment shall remain fixed for the first three (3) years of the
Agreement beginning January 1, 2014, and shall thereafter be adjusted annually using the
Consumer Price Index (CPI) for all Urban Consumers published by the United States
Department of Labor, Bureau of Labor Statistics for the Seattle-Metropolitan area (the “Index”).
The Index used shall be that published for the nearest period preceding the annual Anniversary
Date of the previous year compared to the Index published for the nearest period preceding the
Anniversary Date for which the adjustment is being determined. The percentage change from
the earlier Index to the later Index shall be multiplied by the Use Payment for the previous year
and the result added to that rate to arrive at the adjusted Use Payment which shall apply to the
following year, except in no event shall the Use Payment be less than the original Use Payment
for the preceding year and in no event shall the Use Payment increase by more than three
percent (3%) per year.

3.3. The Use Payment by the Users to the Port is exempt from Washington State
Leasehold Excise Tax.

3.4. The Users and the Port have determined that the Use Payment taken together with
the other promises and covenants contained herein constitutes “true and full value.”

4, USE OF PREMISES: The Users shall use the Premises as an emergency operations
center, including fire response, law enforcement response, emergency communications,
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emergency operations, and their ancillary public safety activities, and for no other purpose
without the written consent of the Port, which will not be unreasonably withheld, conditioned or
delayed.

4.1. The Users may allow the use of the SPF by others for er:nergency operations.

4.2. Notwithstanding the foregoing described use, the Premises shall not be used to
store, distribute or otherwise handle flammable or dangerous materials, excepting only those
that are necessary to conduct the authorized use. At the request of the Port, Users shall provide
a list of all flammable or dangerous materials stored or used on the Premises.

5. CONDITION OF PREMISES. The Users accept the Premises, including all existing
Improvements thereon, “as is" without further liability for maintenance or repair on the part of the
Port, and is not relying on any representations of the Port as to the condition, suitability, zoning
restrictions, or usability, except as specifically noted herein. The Users shall keep the Premises
and all Improvements thereon continually in good condition throughout the term of this
Agreement and all renewals. Users shall not allow any portion of the Improvements on the
Premises to remain in a damaged, unworkable or other condition that would compromise the
condition of any portion of the Improvements. The Users further agree to maintain the exterior
appearance of all Improvements during the term of this Agreement in as good condition as it
exists on the Commencement Date of the Agreement, reasonable wear and tear excepted.

5.1 The parties hereto recognize that a previous tenant modified the Premises by
creating an upstairs area that is not permitted and is not usable without obtaining permits from
Whatcom County. The Users are under no obligation to improve such upstairs area.

5.2. The Port and the Users upon joint agreement as to timing, necessity and
procurement process shall share equally in one-third shares for any roof replacement or repair.
The estimated useful life of the existing roof is 10 years from the date of this Agreement.

5.3. The Users shall be solely responsible for all costs associated with installation of
telecommunications equipment or interior improvements.

6. IMPROVEMENTS BY USERS. Subject to obtaining the Port's written approval as
hereafter described, the Users may make and install, at their own expense, such improvements
(“Tenant Improvements”) as are normal and customary in connection with the uses authorized
herein. The Users shall submit plans to and obtain written approval from the Port before
commencing any improvements. The Port shall have a reasonable period of time to review such
plans prior to issuing a decision. All Tenant Improvements that are to be designated fixtures
shall be so designated by the Port and Users upon the Port's approval of the plans for such
improvements. All Tenant Improvements shall conform to the requirements of the Americans
With Disabilities Act, 42 USC 12101 et seq and the Rules, Regulations and Minimum Standards
for the Bellingham International Airport.

6.1. Prior to the conclusion of this Agreement, the Users shall remove the following from
the Premises: all Users’ equipment, personal property, and Improvements not designated as
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fixtures. If any of the foregoing items not designated as fixtures are not removed from the
Premises by the conclusion of the Agreement the Port shall first notify the Users of the need to
remove and dispose of such items at the Users’ expense. Reasonable notice shall be provided
by the Port to the Users who shall respond in a reasonable time.

7. MAINTENANCE AND REPAIR OF PREMISES: Except as provided in this Agreement
related to (i) a casualty loss set forth in Section 11.1, (i) roof repair or replacement set forth in
Section 5.2 and (iii) for structural repairs set forth in Section 7.1, maintenance and repair of the
Premises and all Improvements thereon, including for the damages caused by Users or their
agents, is the sole responsibility of the Users, including, but not limited to, maintenance and
repair of any damage to the Premises or Improvements thereon from unforeseen or unexpected
events. Without limiting the generality of the foregoing, the Users shall keep and maintain the
Premises and all Improvements thereon in as good condition as they existed on the
commencement of this Agreement, reasonable wear and tear and conditions requiring structural
repairs accepted.

7.1 The Port will be responsible for and shall repair in a timely manner any conditions
that require structural repair. As used in this Agreement, the term "Structural Repair" means the
repair of elements of the Building necessary to hold the Building together, such as, without
limitation, foundations, walls, and floor structures except for structural repair required because of
(i) the Users' failure to perform maintenance or (i) damage caused by Users, their agents, or any
person or entity on the Premises as a result of the User's activity.

8. UTILITIES: The Users will arrange and pay for all utility connections and services and
distribution of such utilities within its leased Premises. At the conclusion of this Agreement, the
Users shall arrange for such utility services to be terminated and for the final bill to be sent to the
Users. The Users shall be liable for all utility charges that accrue if it fails to so terminate
services.

9. FEDERAL AVIATION REQUIREMENTS: The Users agree that its use of the Premises
will be accomplished in accordance with the following covenants:

9.1. The Users shall prevent any use of the Premises that would interfere with the
landing or taking off of aircraft at the Bellingham international Airport, or otherwise constitute an
airport hazard.

9.2. The Users shall prevent any operation on the Premises which would produce
electromagnetic radiations of any nature which would cause interference with any air
navigational or communications aid now or in the future to be installed to serve the Bellingham
International Airport, or which would create any interfering or confusing light or cause any
restrictions to visibility at the airport.

9.3. The Port retains the public right of flight for the passage of aircraft in the airspace
above the surface of the Premises hereinbefore described, together with the right to cause in
said airspace such noise as may be inherent in the operation of aircraft, now known or hereafter
used for navigation of or flight in said airspace, and for use of said airspace for landing on,
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taking off from or operating on the Bellingham International Airport.

10. OFF STREET PARKING: The Users shall not rely on any public streets, rights-of-way or
other properties not included in this Agreement for the parking of vehicles. Further, the Users
understand that there are approximately 55 parking spaces with 30 contractually committed to
the adjecining tenant Department of Homeland Security on an as needed basis. There are 27
secured parking spaces inside the Premises; therefore, there are approximately 52 parking
spaces available for the Users' use.

10.1 Further Cooperation for Additional Parking: The parties hereto recognize that the
Users may, from time to time, require additional parking in the event of emergency situations,
declared disaster and regional training exercises. The parties shall cooperate in good faith
regarding additional parking and the Users shall pay a reasonable fee for such additional
parking not to exceed $250 a day for the entire west lot or any portion thereof. In the event that
the Port experiences a disaster or training exercise there shall be no charge for additional
parking. Any and all additional parking spaces associated with a portion of the west lot shall be
designated by the Port, on a space available basis.

11.  CASUALTY LOSS

11.1 Port Improvements: Except as otherwise provided in this Agreement, the Users
shall not be responsible to the Port for any damage or destruction of the Premises and the
Improvements located thereon. The term “damage or destruction” means an unintended or
unanticipated event which causes damage, the repair of which will cost an amount equal to or
more than twice the Port's property insurance deductible or which renders all or any critical
portion of the Premises substantially unsuitable for the uses set forth in Section 4. It shall be
the Port’s responsibility to provide its own protection against property losses of whatsoever kind
or nature, regardless of whether or not such loss is occasioned by the acts or omissions of the
Users, third party, or act of nature. However, to the extent and in proportion that the damage or
destruction is caused by or arises by either the negligent or willful conduct of the Users, its
agents, or any person or entity on the Premises as a result of the User's activity, the Users shall
be liable for the same proportion of the Port's property insurance self-insured retention or
deductible.

11.2. Users' Property: The Port shall not be responsibie to the Users for any property
loss or damage done to the Users' property, whether real, personal or mixed, occasioned by
reason of any fire, storm or other casualty whatsoever. It shall be the Users’ responsibility to
provide its own protection against casualty losses of whatsoever kind or nature, regardless of
whether or not such loss is occasioned by the acts or omissions of the Port, third party, or act of
nature. However, to the extent and in proportion that the damage or destruction is caused by or
arises by either the negligent or willful conduct of the Port, its agents, or any person or entity on
the Premises as a result of the Port's activity, the Port shall be liable for the same proportion of
the User's property insurance self-insured retention or deductible.

11.3 Casualty Loss: In the event of “"damage or destruction” of the Improvements
either party may elect to terminate this Agreement upon thirty days written notice; provided all
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obligations contained herein shall continue until fully performed. Upon termination the Use
Payment shall be prorated to the date of termination

12. LIABILITY INSURANCE: Each User shall procure and maintain a comprehensive
general liability policy or the equivalent seif-insurance program covering all claims for personal
injury (including death) and/or property damage (including all real and personal property located
on the Premises) arising on the Premises or arising out of Users' operations. The limits of
liability shall be not less than One Million Doltars ($1,000,000) for each occurrence and in the
aggregate. The Users shall provide certificates of insurance (or certificates of self-insurance)
and, if requested, copies of any policy to the Port.

13. MUTUAL WAIVER OF SUBROGATION: So long as their respective property/casualty
insurers so permit, and with regard to any self insurance program, each User and the Port
hereby mutually waive their respective rights of recovery against each other for any insured
property/casualty loss but only to the extent of the net insurance proceeds payable under such
policies. Each party shall seek any special endorsements required by their insurer to evidence
compliance with the aforementioned waiver .

14. ENVIRONMENTAL INDEMNIFICATION: To the extent permitted by law, the Users shall
defend, indemnify, and hold the Port harmless from any and all claims, demands, judgments,
orders or damages resulting from Hazardous Substances on the Premises caused in whole or in
part by the activity of the Users, their agents, subtenants, or any other person or entity on the
Premises during any period of time that the Users have occupied all or a portion of the Premises
during the term of this Agreement. The term “Hazardous Substances,” as used herein, shall
mean any substance heretofore or hereafter designated as hazardous under the Resource
Conservation and Recovery Act, 42 USC Sec. 6901 et seq.; the Federal Water Pollution Contro!
Act, 33 USC Sec. 1257 et seq.; the Clean Air Act, 42 USC Sec. 2001 et seq.; the
Comprehensive Environmental Response Compensation and Liability Act of 1980, 42 USC Sec.
9601 et seq.; or the Hazardous Waste Cleanup-Model Toxics Control Act, RCW 70.108D, all as
amended and subject to all regulations promuigated thereunder.

14.1. Although the Users shali not be liable for any Hazardous Substances that existed
on the Premises prior to the inception of this Agreement, the Users shall be responsible for the
costs of any environmental investigations or remediation arising from the development or use of
the Premises by the Users.

15. CURRENT ENVIRONMENTAL CONDITIONS AND DUTY OF USERS: The Port makes
no representation about the condition of the Premises. Hazardous Substances may exist in, on,
under, or above the Premises. If there are any Hazardous Substances in, on, under or above
the Premises as of the Commencement Date, the User shall exercise the utmost care with
respect to the Hazardous Substances, the foreseeable acts or omissions of third parties
affecting the Hazardous Substances, and the foreseeable consequences of those acts or
omissions. Prior to conducting any environmental investigation of the subsurface of the
Premises, the Users shall provide prior written notice to the Port. The Users shall provide the
Port with the results of all such investigations.
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16. USERS WILL OBTAIN PERMITS: The Users agree to obtain and comply with all
necessary permits for any new improvement. If the Users fail to obtain and comply with such
permits, then the User accepts full responsibility for any and all costs incurred by the Port,
including actual attorneys’ fees. In this way, the Users agree to be solely responsible for all
damages, costs, and expenses incurred as a result of the Users’ failure to fully comply with any
necessary permit process and requirements.

17. RIGHT OF FIRST REFUSAL TO PURCHASE BUILDING CONTAINING THE SPECIAL
PURPOSE FACILITY: Should the Port offer the Premises for sale during the term of this
Agreement and any renewals, the Users (either individually or collectively) shall have the right of
first refusal to purchase the Premises and Improvements. Any sale or transfer of the building
while this Agreement is in effect shall be subject to this Agreement. This Right of First Refusal is
subject to the following:

a, The Premises will be sold “as is” “where is" without further liability of the Port. The
Port will provide a statutory warranty deed and a standard form title insurance policy in the
amount of the purchase price. The purchase price will be payable as all cash at closing.

b. The Users (either individually or collectively) must provide the Port written notice
of intent to purchase within six (6) months after the Port provides written notice to the Users of
the offer for sale.

C Upon receipt of notice of the Users' intent to purchase, the Port and the Users will
promptly meet and attempt to select a qualified MAI appraiser to appraise the value of the
Premises. The Port and the Users will split 50%/50% the cost of the appraisal. The appraised
value of the Premises (including all related Port-owned improvements) will be the purchase
price.

d. If the Port and the Users cannot agree, then the Port and the Users shalf each
select an MAI appraiser and have the Premises (including the Improvements) appraised. The
Port and the Users shall pay for their own appraisers. The average of those two appraisals shall
be the purchase price.

e. If, after determining the purchase price, the Users elect to move forward the Port
and the Users will negotiate an appropriate ground lease for the real property underlying the
Premises with ground rent at fair market value with reasonable adjustments and escalations.
The term “fair market value” for ground rent shall be the reasonable rental value of the real
property only, without regard to any of the Improvements.

f. If after determining the purchase price, the Users elect not to move forward, the
Right of First Refusal will remain in effect; however, if the Users again provide notification of a
desire to exercise the Right of First Refusal if offered by the Port and a new appraised value is
required by the Port, the Users will bear the costs of the appraiser(s) as provided above.

17. INDEMNIFICATION AND HOLD HARMLESS:

17.1 To the extent permitted by law, the Users will defend, indemnify and hold
harmless the Port, its officers, employees and agents from any and all demands, claims,
judgments or liability for loss or damage (collectively “liability") arising as a resuit of accidents,
injuries or other occurrences on the Premises, to the extent such liability is caused by or arises
from any actual or alleged negligent or willful conduct of the Users, its agents, or any person or
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entity on the Premises as a result of the Users' activity, regardless of who the injured third-party
may be.

17.2 To the extent permitted by law, the Port will defend, indemnify and hold harmless
the Users, their officers, employees and agents from any and all demands, claims, judgments or
liability for loss or damage (collectively "liability") arising as a result of accidents, injuries or other
occurrences on the Premises, to the extent such liability is caused by or arises from any actual
or alleged negligent or willful conduct of the Port, its agents, or any person or entity on the
Premises as a result of the Port's activity, regardless of who the injured third-party may be.

18. LAWS AND REGULATIONS: The Users agree to conform to and abide by all lawful
codes, laws, and regulations in connection with its use of the Premises and the construction of
improvements and operation of Users’' use thereon and not to permit said Premises to be used
in violation of any lawful rule, code, law or regulation.

18.1. The Users’ obligations herein shall include, but in no way be limited to, the
obligation to comply with all state and federal environmental laws and regulations. The Users
covenant and agree that they will indemnify and hold harmless the Port from any fine, penalty, or
damage which may be imposed by any lawful authority, which may arise as a result of the Users'
failure to comply with the obligations of this paragraph.

18. WASTE AND REFUSE: The Users agree not to allow conditions of waste and refuse to

exist on the Premises and to keep the Premises in a neat, clean, and orderly condition and to be
responsible for all damages caused to the Premises by Users, their agents or any third party on

the Premises.

20. SIGNS: No signs shall be installed without the prior written permission of the Port.

21; TERMINATION: Upon termination of this Agreement or any extension thereof, whether
by expiration of the stated term or sooner termination thereon as herein provided, the Users
shall surrender to the Port the Premises peaceably and quietly restored to the condition existing
at the time of initiation of this Agreement, except for: (i) normal wear and tear, and (ii) any
improvements which the Port permits to remain on the Premises.

21.1. This Agreement shall be construed as a lease for the purposes of the Port availing
itself of the unlawful detainer proceedings set forth in Chapter 59.12 RCW.,

22. NON WAIVER: Neither the acceptance of the Use Payment nor any other act or
omission of the Port or the Users after a default shall operate as a waiver of any past or future
default or deprive any party promptly exercising any other right or remedy it has under this
Agreement. Any waiver shall be in writing and signed by the party granting the waiver to be
binding on that party.

23, COORDINATORS AND NOTICES: The person designated below shall be the contact
person and coordinator for all issues related to this Agreement. Any notice, demand, request,
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consent, approval or communication that either party desires or is required to give to the other
party shall be in writing addressed to the other party at the addresses as follows:

TO PORT: Shirley McFearin
Director of Real Estate
Port of Bellingham
Post Office Box 1677
Bellingham, Washington, 98227-1677

TO THE CITY: Roger Christensen
Fire Chief
City of Bellingham
1800 Broadway
Bellingham, Washington, $8225-3133

TO THE COUNTY: Jack Louws (or Designee})
County Executive
Whatcom County
311 Grand Avenue, Suite 108
Bellingham, WA 98225-4038

or such address as may have been specified by notifying the other party of the change of
address. Notice shall be deemed served on the date of actual delivery or the first attempted
delivery as shown on the return receipt if mailed with the United States Postal Service by
certified mail, return receipt requested.

24, QUIET ENJOYMENT: The Port shall take no action which interferes with the Users’ right
of quiet enjoyment. Notwithstanding the foregoing, the Port reserves the right to grant
easements and other land uses on the Premises to others when the easement or other land
uses applied for will not unduly interfere with the use to which the Premises is put by Users, or
interfere unduly with the approved plan of development for the Premises.

25. THE PORT MAY ENTER PREMISES: It is agreed that the duly authorized officers or
agents of the Port may enter to view said Premises and if the business or normal function of the
Port should at any time require that it enter upon the Premises to perform any work or make any
improvements. Prior to entry the Port will provide the User with reasonable notice, reasonably
schedule entry and shall comply with all reasonable access requirements of the User.

26. TIME: Itis mutually agreed and understood that time is of the essence of this
Agreement.

27. INTERPRETATION: This Agreement has been submitted to the scrutiny of the parties
hereto and their counsel, if desired. In any dispute between the parties, the language of this
Agreement shall, in all cases, be construed as a whole according to its fair meaning and not for
or against either the Port or the Users. If any provision is found to be ambiguous, the language
shall not be construed against any party solely on the basis of which party drafted the provision.
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If any word, clause, sentence, or combination thereof for any reason is declared by a court of law
or equity to be invalid or unenforceable against one party or the other, then such finding shall in
no way affect the remaining provisions of this Agreement.

28. SURVIVAL: All obligations of this Agreement shall not cease upon the termination of this
Agreement and shall continue as obligations until fully performed.,

29. GOVERNING LAW: This Agreement, and the right of the parties hereto, shall be
governed by and construed in accordance with the laws of the State of Washington, and the
parties agree that in any such action jurisdiction and venue shall lie exclusively in Whatcom
County, Washington.

30. JOINT AND SEVERAL OBLIGATIONS: The obligations of the Users in this Agreement
are the joint and several obligations of Whatcom County and the City of Bellingham.

31. NO THIRD PARTY BENEFICIARIES: There are no third party beneficiaries to this
Agreement.

32. TRUE AND FULL VALUE: The County, the Port and the City have each independently
analyzed the economics of the transaction contemplated herein and have each determined that
each entity is receiving true and full value as that term is defined in RCW 43.09.210, relevant
case law and attorney general opinions.

33. ENTIRE AGREEMENT: This Agreement contains all of the understandings between the
parties. Each party represents that no promises, representations or commitments have been
made by the other as a basis for this Agreement that have not been reduced to writing herein.
No oral promises or representations shall be binding upon any party, whether made in the past
or to be made in the future, unless such promises or representations are reduced to writing in
the form of a modification to this Agreement executed with all necessary legal formalities.

34, VALIDATION: IN WITNESS WHEREOF, the parties have respectively caused this
instrument to be approved and executed on the day and year noted below,

THE PORT OF BELLINGHAM

By: Rob Fix, its Executive Director

WHATCOM COUNTY

By:
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THE CITY OF BELLINGHAM

EXECUTED, this the day of , 2013, for the City of Bellingham as follows:

Approved as to Form:

Office of the City Attorney Mayor

Attest:

Finance Director Department Head
[INSERT NOTARY BLOCK]

FAPORT CF BELLINGHAMReal Estalo\Spedal Purpase FedimASpecisl PURPOSE FACILITY PORT YELLCW CLEAN 11-18-13 dac
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